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“On every question of the construction of the Constitution, let us carry ourselves back to the time when the Constitution was adopted, recollect the spirit manifested in the debates, and instead of trying what meaning may be squeezed out of the text, or invented against it, conform to the probable one in which it was passed.”  

                                                               Thomas Jefferson, 

                                                               Letter to William Johnson, Supreme Court Justice (1823)

It is instructive to review the history of the Right to Petition in order to determine its meaning.

The following are the highlights of the historical record of the Right to Petition:

Chapter 61 of the Magna Carta (the cradle of Liberty and Freedom from wrongful government, signed at a time when King John was sovereign) reads in relevant part:

“ 61. Since, moveover, for God and the amendment of our kingdom and for the better allaying of the quarrel that has arisen between us and our barons, we have granted all these concessions, desirous that they should enjoy them in complete and firm endurance forever, we give and grant to them the underwritten security, namely, that the barons choose five and twenty barons of the kingdom, whomsoever they will, who shall be bound with all their might, to observe and hold, and cause to be observed, the peace and liberties we have granted and confirmed to them by this our present Charter, so that if we, or our justiciar, or our bailiffs or any one of our officers, shall in anything be at fault towards anyone, or shall have broken any one of the articles of this peace or of this security, and the offense be notified to four barons of the foresaid five and twenty, the said four barons shall repair to us (or our justiciar, if we are out of the realm) and, laying the transgression before us, petition to have that transgression redressed without delay. And if we shall not have corrected the transgression (or, in the event of our being out of the realm, if our justiciar shall not have corrected it) within forty days, reckoning from the time it has been intimated to us (or to our justiciar, if we should be out of the realm), the four barons aforesaid shall refer that matter to the rest of the five and twenty barons, and those five and twenty barons shall, together with the community of the whole realm, distrain and distress us in all possible ways, namely, by seizing our castles, lands, possessions, and in any other way they can, until redress has been obtained as they deem fit, saving harmless our own person, and the persons of our queen and children; and when redress has been obtained, they shall resume their old relations towards us….” (emphasis added by the People).

Chapter 61 was a procedural vehicle for enforcing the rest of the Charter. It spells out the Rights of the People and the obligations of the Government, and the procedural steps to be taken by the People and the King, in the event of a violation by the King of any provision of that Charter: the People were to transmit a Petition for a Redress of their Grievances; the King had 40 days to respond; if the King failed to respond in 40 days, the People could non-violently retain their money or violence could be legally employed against the King until he Redressed the alleged Grievances.1 

The 1689 Declaration of Rights proclaimed, “[I]t is the Right of the subjects to petition the King, and all commitments and prosecutions for such petitioning is illegal.” This was obviously a basis of the “shall make no law abridging the right to petition government for a redress of grievances” provision of our Bill of Rights.

In 1774, the same Congress that adopted the Declaration of Independence unanimously adopted an Act in which they gave meaning to the People’s Right to Petition for Redress of Grievances and the Right of enforcement as they spoke about the People’s “Great Rights.” Quoting:

“If money is wanted by rulers who have in any manner oppressed the People, they may retain it until their grievances are redressed, and thus peaceably procure relief, without trusting to despised petitions or disturbing the public tranquility.” "Continental Congress To The Inhabitants Of The Province Of Quebec." Journals of the Continental Congress 1774, Journals 1: 105-13.

In 1775, just prior to drafting the Declaration of Independence, Jefferson gave further meaning to the People’s Right to Petition for Redress of Grievances and the Right of enforcement. Quoting:
“The privilege of giving or withholding our moneys is an important barrier against the undue exertion of prerogative which if left altogether without control may be exercised to our great oppression; and all history shows how efficacious its intercession for redress of grievances and reestablishment of rights, an hou improvident would be the surrender of so powerful a mediator.” Thomas Jefferson: Reply to Lord North, 1775. Papers 1:225.

In 1776, the Declaration of Independence was adopted by the Continental Congress. The bulk of the document is a listing of the Grievances the People had against a Government that had been in place for 150 years. The final Grievance on the list is referred to by scholars as the “capstone” Grievance. The capstone Grievance was the ultimate Grievance, the Grievance that prevented Redress of these other Grievances, the Grievance that caused the People to non-violently withdraw their support and allegiance to the Government, and the Grievance that eventually justified War against the King, morally and legally. Thus, the Congress gave further meaning to the People’s Right to Petition for Redress of Grievances and the Right of enforcement. Quoting the Capstone Grievance:

“In every stage of these Oppressions We have Petitioned for Redress in the most humble terms. Our repeated Petitions have been answered only by with repeated injury. A Prince, whose character is thus marked by every act which may define a Tyrant, is thus unfit to be the ruler of a free people….We, therefore…declare, That these United Colonies…are Absolved from all Allegiance to the British Crown….” Declaration of Independence, 1776

Though the Rights to Popular Sovereignty and its “protector” Right, the Right of Petition for Redress have become somewhat forgotten, they took shape early on by government’s response to Petitions for Redress of Grievances.2
The Right to Petition is a distinctive, substantive Right, from which other substantive First Amendment Rights were derived. The Rights to free speech, press and assembly originated as derivative Rights insofar as they were necessary to protect the preexisting Right to Petition. Petitioning, as a way of holding government accountable to natural Rights, originated in England in the 11th century3 and gained recognition as a Right in the mid 17th century.4 Free speech Rights first developed because members of Parliament needed to discuss freely the Petitions they received.5 Publications reporting Petitions were the first to receive protection from the frequent prosecutions against the press for seditious libel.6 Public meetings to prepare Petitions led to recognition of the Right of Public Assembly.7
In addition, the Right to Petition was widely accorded greater importance than the Rights of free expression. For instance, in the 18th century, the House of Commons,8 the American Colonies,9 and the first Continental Congress10 gave official recognition to the Right to Petition, but not to the Rights of Free Speech or of the Press.11 

The historical record shows that the Framers and ratifiers of the First Amendment also understood the Petition Right as distinct from the Rights of free expression. In his original proposed draft of the Bill of Rights, Madison listed the Right to Petition and the Rights to free speech and press in two separate sections.12 In addition, a “considerable majority” of Congress defeated a motion to strike the assembly provision from the First Amendment because of the understanding that all of the enumerated rights in the First Amendment were separate Rights that should be specifically protected.13
Petitioning government for Redress of Grievances has played a key role in the development, exercise and enforcement of popular sovereignty throughout British and American history.14 In medieval England, petitioning began as a way for barons to inform the King of their concerns and to influence his actions.15 Later, in the 17th century, Parliament gained the Right to Petition the King and to bring matters of public concern to his attention.
 This broadening of political participation culminated in the official recognition of the right of Petition in the People themselves.
 

The People used this newfound Right to question the legality of the government’s actions,
 to present their views on controversial matters,
 and to demand that the government, as the creature and servant of the People, be responsive to the popular will.

In the American colonies, disenfranchised groups used Petitions to seek government accountability for their concerns and to rectify government misconduct.
 

By the nineteenth century, Petitioning was described as “essential to … a free government”
 – an inherent feature of a republican democracy,
 and one of the chief means of enhancing government accountability through the participation of citizens. 

This Interest In Government Accountability Was Understood 

To Demand Government Response To Petitions.

American colonists, who exercised their Right to Petition the King or Parliament, 
 expected the government to receive and respond to their Petitions.
 The King’s persistent refusal to answer the colonists’ grievances outraged the colonists and as the “capstone” grievance, was a significant factor that led to the American Revolution.
 

Frustration with the British government led the Framers to consider incorporating a people’s right to “instruct their Representatives” in the First Amendment.
 Members of the First Congress easily defeated this right-of-instruction proposal.
 Some discretion to reject petitions that “instructed government,” they reasoned, would not undermine government accountability to the People, as long as Congress had a duty to consider petitions and fully respond to them.

Congress’s response to Petitions in the early years of the Republic also indicates that the original understanding of Petitioning included a governmental duty to respond. Congress viewed the receipt and serious consideration of every Petition as an important part of its duties.
 

Congress referred Petitions to committees
 and even created committees to deal with particular types of Petitions.
 Ultimately, most Petitions resulted in either favorable legislation or an adverse committee report. 

Thus, throughout early Anglo-American history, general petitioning (as opposed to judicial petitioning) allowed the people a means of direct political participation that in turn demanded government response and promoted accountability.

To determine “[t]he proper scope and application of the Petition Clause … Some effort must be made to identify the historic and fundamental principles that led to the enumeration of the right to petition in the First Amendment, among other rights fundamental to liberty.” Guarnieri at 394-395. (Emphasis added). Borough of Duryea v. Guarnieri, 564 U.S. 379 (2011). 

“The First Amendment’s Petition Clause states that ‘Congress shall make no law …abridging … the right of the people … to petition the Government for a redress of grievances.’ The reference to ‘the right of the people’ indicates that the Petition Clause was intended to codify a pre-existing individual right, which means that we must look to historical practice to determine its scope. (See District of Columbia v. Heller, 554 U.S. 570, 579, 592 (2008).” Guarnieri at 403. (Emphasis added).

“There is abundant historical evidence that ‘Petitions’ were directed to the executive and legislative branches of government.” Guarnieri at 403. (Emphasis added).

“Petition, as a word, a concept, and an essential safeguard of freedom, is of ancient significance in English law and the Anglo-American legal tradition.” Guarnieri at 394-395. (Emphasis added).
“[P]etitions have provided a vital means for citizens … to assert existing rights against the sovereign.” Guarnieri at 397. (Emphasis added).

“Rights of speech and petition are not identical. Interpretation of the Petition Clause must be guided by the objectives and aspirations that underlie the right. A petition conveys the special concerns of its author to the government and, in its usual form, requests action by the government to address those concerns.” Guarnieri at 388-389. (Emphasis added).

“One of the advantages of popular government, of which Jefferson was distinctly aware, was that it afforded a means of redressing grievances against the government without the resort to force; it provided, as he would later put it in his First Inaugural Address, ‘a mild and safe corrective of abuses which are lopped by the sword of revolution where peaceful remedies are unprovided.’” (Emphasis added). David N. Mayer, “The Constitutional Thought of Thomas Jefferson,” University Press of Virginia, 1994, at 107. See also Thomas Jefferson, First Inaugural Address, 4 March 1801, L.C.
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